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Disclaimers

I can’t help myself. I’'m a lawyer.

—so no legal advice in today’s speech. Sorry!
situation.

conference.

ATTORNEYS AT LAW

» | can’t give you attorney-client privileged legal advice in a room full of people
+ Consult with your legal counsel regarding how best to address a specific
* I'm happy to answer questions about hypotheticals, either now or later in the

*  We will discuss a hypothetical that involves allegations of sexual assault.




Land Acknowledgment BrickerEcklr
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ASCA Statement

The Association for Student Conduct Administration recognizes the genocide and
forceful removal of tribal communities from, and those still connected to, the
various lands we occupy.

As we prepare for our annual conference, remember the importance of
understanding the longstanding history that has brought you to reside on the
land, and to seek to understand your place within that history. This land
acknowledgement is read to recognize and honor the elders of the Indigenous
peoples and the genocide, forceful removal and displacement of the peoples
whose lands and territories were stolen from them.

My Land Acknowledgment

ATTORNEYS AT LAW

I live in Upper Arlington, Ohio — a suburb of Columbus, Ohio

| spent time tracing the history of the land where my home sits. The land
was organized by Congress into the U.S. Military District created in 1796.
However, prior to that time, the land was home to Indigenous peoples.

| now recognize this land as the land of the Miami, Shawnee, Potawatomi,
Mohican, and Delaware peoples.
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Agenda

T
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Emergency Removal is one tool in your toolbox to address safety issues.

» Talk through today’s hypothetical: Charlie and River
« Title IX Emergency Removal Requirement
+ Alternative Procedures

* Best Practices

Hypothetical (part 1)

Bricker&Eckler

ATTORNEYS AT LAW

Charlie and River

» Both first-year students; live in different residence halls
* River is on your most popular athletic team

* Charlie has accused River of sexual assault while Charlie was
incapacitated due to alcohol

* River was sober and admits to sex, but says it was consensual

* River is also accused of stealing a key card to get into Charlie’s hall

2/10/2022



Hypothetical (part 2)

ATTORNEYS AT LAW

Charlie and River

» Charlie would like River removed from campus immediately so Charlie
doesn’t run into River and have a panic attack

* No Formal Complaint has been filed... yet
» Coach has kicked River off the team to head off potential distractions™
* So, do we do an emergency removal of River?

 Remember: Emergency Removal is non-disciplinary in nature.

Emergency Removals — Regulatory Language

34 CFR 106.44(c)
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34 C.F.R. 106.44(c)

Let’s Break It Up

ATTORNEYS AT LAW

“Nothing in this part precludes a recipient from removing a respondent...”

* Respondent — defined in 34 CFR 106.30 — “an individual who has been reported to
be the perpetrator of conduct that could constitute sexual harassment [as defined by
Title IX regulations]’

* Question: Can you do an emergency removal if there is no formal complaint?

* Question: What if the respondent is a third party? Is a no-trespass order an
emergency removal?

* Note: Employee respondents can be subject to administrative leave, and that’s
different per 34 C.F.R. 106.44(d).

Education Program/Activity?

ATTORNEYS AT LAW

Use the definition in 34 CFR 106.44(a)

“Nothing in this part precludes a recipient from removing a
respondent from the recipient’s education program or activity on
an emergency basis...”

» Education program or activity — defined in 106.2 and 106.44;
the definition in 106.44 explicitly applies to the emergency
removal provision

2/10/2022




Definition

ATTORNEYS AT LAW

34 CFR 106.44(a)

(1%

Education program or activity’ includes locations, events, or
circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the
sexual harassment occurs, and also includes any building owned
or controlled by a student organization that is officially
recognized by a postsecondary institution.”

* How does this apply in terms of emergency removal?

10
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Another Definition

ATTORNEYS AT LAW

34 CFR 106.2 — Applies to 34 CFR Part 106 (which includes 106.44)

“Program or activity and program means all of the operations
of...

(i) A college, university, or other postsecondary institution, or a
public system of higher education”

13
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A sliding scale? Brickerk Ecder
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What are we removing River from?

* Entire campus?
» Portion of campus? (e.g. stay out of Charlie’s residence hall)
» Portion of program?

* Athletics?

» Classes in person? Classes online?

* Is a no-contact order that divides up dining hall time enough to
constitute removal from an “education program or activity”?

*  When do the procedural safeguards kick in?

Oh, Coach...

Remember, River was kicked off the team.

ATTORNEYS AT LAW

* What behavior has River demonstrated that justifies this?
*  What is the proper course of action for the Coach?

* What policy violation has Coach potentially committed?

* Hint: “Intimidation, threats, coercion, or discrimination, including charges
against an individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or
circumstances as a report or complaint of sex discrimination, or a report or
formal complaint of sexual harassment, for the purpose of interfering with
any right or privilege secured by Title IX or this part, constitutes...” (?7?)
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Back to 106.44(c) SRR
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What | call “the checklist”

“...provided that the recipient undertakes an individualized safety and risk
analysis, determines that an immediate threat to the physical health or
safety of any student or other individual arising from the allegations of
sexual harassment justifies removal, and provides the respondent with
notice and an opportunity to challenge the decision immediately following

the removal.”

2/10/2022
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So Let’s Make It A Real Checklist

Document EVERY STEP*

ATTORNEYS AT LAW

1. Individualized safety and risk analysis

2. Determine respondent poses an immediate threat to physical health or
safety

3. Threat arises from allegations of sexual harassment
4. Threat justifies removal (instead of supportive measures)
5. Must give notice and opportunity to challenge

*I’'m a lawyer. | am required to say this every 30 seconds.

Individualized Analysis s

ATTORNEYS AT LAW

Document EVERY STEP

* Yes, you can use your regular threat assessment protocol

* Ensure that someone on the team has good Title IX training so they can
help evaluate whether the threat arises from allegations of sexual
harassment

* Should your Coordinator make the call?

* This may be raised as bias concern later, so think carefully how you
structure the decision-making.

2/10/2022
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Immediate Threat to Physical
Health or Safety e

Document EVERY STEP

* Question: What if it is an immediate threat to someone’s mental
health?

* Question: What if the threat is possible, and perhaps even likely, but
not immediate?

* Question: Which poison do you pick?

Let’s kick our hypo up a notch: River is threatening to harm Charlie for
making the report.

Threat Arises from SH

Allegations ATTORNEYS AT LAW
Document EVERY STEP

* Do Charlie’s concerns arise from the sexual harassment allegations?
» Do Charlie’s concerns arise from the key card theft?

* |f River threatens to harm Charlie, does that threat arise from the
sexual harassment allegations?

* Question: In what types of cases is it most likely the threat will arise
from the allegations of sexual harassment?

What if River becomes suicidal? Does this justify emergency removal?

2/10/2022
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Sexual Harassment Definition =

ATTORNEYS AT LAW

34 C.F.R.106.30

“Sexual harassment means conduct on the basis of sex that satisfies one

or more of the following:

* Unwelcome conduct [on the basis of sex] determined by a reasonable
person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the recipient’s education
program or activity; or

* [Sexual assault, dating violence, domestic violence, or stalking]”

Tricky Question

ATTORNEYS AT LAW

What if it is non-Title IX sexual harassment?

What if the allegations relate to sexual misconduct, but do not fall into the
category of Title IX?

* Complainant was notin U.S.

» Conduct occurred outside of education program/activity

« Complainant not currently participating or attempting to participate in program
» Conduct consists of sexual exploitation or Title VIl sexual harassment

+ Etc.

Do you use your Title IX Emergency Removal process?

2/10/2022
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Threat Justifies Removal?

Why do you need to be at the bottom end of this spectrum?

ATTORNEYS AT LAW

e Business as usual
¢ No contact order

e Restricted access to certain spaces at certain times
e No access to certain spaces at certain times

e Online education only
e Full removal

Where does removal from athletic team fit?

Notice and Opportunity to
Challenge

My take: This must be swift but genuine

* Tips:

* Written notice with clear deadlines to challenge

Bricker&Eckler
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+ Someone other than Coordinator hears the challenge to minimize bias

concerns

» Give time to prepare and allow advisor participation

* You likely do not need a full evidentiary hearing, but know your case law
and be mindful of whether you must provide Constitutional Due Process

25
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What’s In Your (Messy) Toolbox?

Other Tools At Your Disposal ,&Edd.,,

What is in your toolbox?

 Threat Assessment/Behavior -«
Intervention Team

» Law enforcement involvement ,
(caveat...)

« Emergency room assessment

* Mental health personnel on
campus

ATTORNEYS AT LAW

Confer with family

Voluntary leave

Involuntary leave

Student conduct proceedings

Informal Resolution +
Voluntary Leave

27
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Law Enforcement

Who calls them and when?

Criminal concern, threat, or
safety issue

Law enforcement can make
determination to remove
from campus

Can add stress and
complications

28

Paramedics

Mental/physical
health concerns
that need
immediate attention

May make
determination to
remove from
campus

29

2/10/2022

15



2/10/2022

Hospitals

* Medical team decides if
and when to release

* Encourage student to
consent to
communication between
hospital and institution

30

Mental Health
On Call

« Available to triage
cases and
determine whether
an emergency
exists

« Can interface with
paramedics and
hospital staff

31
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Confer with Family BrickerlkEcder

ATTORNEYS AT LAW

But what about FERPA?

* Do you have consent?
+ If the student won’t consent, you may speak to the family if:

« Student is a tax dependent and your policy allows for disclosure (to parents only)
OR

» Disclosure is “in connection with an emergency” and the parent’s “knowledge of
the information is necessary to protect the health or safety of the student or other
individuals”

Just because you can doesn’t mean you should.

32

“Emergency Exception” BrickerikEckler
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Narrow in scope — See 34 CFR 99.36

* Must determine that there is “an articulable and significant threat to the health or
safety of a student or other individuals”

» Take into account the totality of the circumstances pertaining to a threat to the health
or safety of a student or other individuals

* Guidance from USDOE: “Disclosures for health or safety emergency reasons do not
include disclosures to address emergencies for which the likelihood of occurrence is
unknown... [IJt must be related to an actual, impending, or imminent emergency....”

« Must record the disclosure in the student’s education records the threat that formed
the basis for the disclosure

33
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Voluntary Leave
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Really, truly - voluntary

* ForALL students. This can be an accommodation for a disability, but can
also be useful in other situations (e.g. family hardship)

* Have a policy in place that allows this - and make it useable

* Have a procedure in place for establishing reentry requirements, if any will be
imposed

+ Be prepared to explain the impacts on financial aid, credits, graduation,
incomplete grades, etc. How can you minimize the impact of taking leave so
that the student can reasonably do so?

34

Involuntary Leave

ATTORNEYS AT LAW

A quick primer in Disability Law

+ ADATItle Il, Title Ill, and Section 504: You are legally obligated to provide
reasonable accommodations to qualified students with disabilities

+ Ask what factors are causing the risk and can they be eliminated by
reasonable accommodation?

* While remembering institution is not required to:

e Lower institutional standards

* Assume an undue burden when providing accommodations (but this is a difficult
standard to meet)

* Fundamentally alter educational programs

35
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Involuntary Leave

T
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Is the student “qualified”?

*  What must a student be able to do at your institution? Examples from
Princeton:

»  “Expected to be fully engaged members of an intellectual community”
+ Identify credit requirements for each class year
» Students “expected to be active participants in their education”

* Must develop critical study/life skills such as “working independently,
managing competing obligations, and completing work in a timely fashion”

36

Involuntary Leave

Bricker&Eckler
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Direct Threats

* Acollege/university is not required to permit an individual to participate
in or benefit from the goods, services, facilities, privileges, advantages,
and accommodations of institutions when that individual “poses a direct
threat to the health and safety of others” (not themselves...) — per 2011
Title Il ADA regulations

+ Afdirect threat” is a significant risk to the health or safety of others that
cannot be eliminated by a modification of policies, practices, or
procedures or by the provision of auxiliary aids or services

37
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Involuntary Leave BrickerEcklr
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Direct Threat Analysis — STEP ONE

* The college/university must make an individualized assessment based
on a reasonable judgment that relies on:

» Current medical knowledge; or

» Best available objective evidence

Rely on the FACTS, not fears or stereotypes.

38

Involuntary Leave

ATTORNEYS AT LAW

Direct Threat Analysis - STEP TWO

* The assessment is to ascertain:
* The nature, duration, and severity of the risk;
* The probability that the potential injury will actually occur; and

* Whether reasonable modifications of policies, practices, or procedures will
mitigate the risk.

39
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Involuntary Leave
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Other matters

* The student should be offered an opportunity to be heard on the matter of
involuntary leave — Notice + Opportunity to be Heard + Appeal

*  Whatis the plan for re-admission?
* Articulate it in writing. This makes it clear that the student CAN come back.
» Can’t require that they are “cured”
» Can require that they be examined by an expert, release medical records

* Focus is to demonstrate that they are “otherwise qualified” and can meet
standards and expectations of students

40

Student Conduct Proceedings
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These are still applicable!

* You may hold all students to your neutral behavioral standards

» Students may receive reasonable accommodations for your conduct
process. (Do you ask them if they need them?)

* Beware of retaliation under 34 C.F.R. 106.71. You cannot use the
student conduct process to short-circuit the Title IX process.

* Could you separate River’s theft of the key card from the Title IX
matter? Very possibly, but this will be fact-dependent.

4
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Informal Resolution + Voluntary

Bricker&Eckler

Leave Bricker & Eckler

This has the potential to satisfy both Charlie and River (maybe)

» If your policy allows for informal resolution, Charlie and River could agree that
River will leave the campus as part of their agreement

+ Tip: If they negotiate this, make sure you know:
* Key dates for withdrawal
*  How much refund will be due
» Effects (if any) on River’s financial aid and/or immigration status
» Transcript notations for River’s current classes (if any)

Try to reduce the barriers for the parties to reach agreement.

42

Best Practices
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Document EVERYTHING

» Create a form/checklist to guide decision-making using your policy language.
+ Structure your team to minimize potential concerns about bias in the process.
» Consider emergency removal as only one tool in your tool belt.

*  “They are all your students.” We don’t know what happened until the full
process is over.

+ Safety above all.
* And what about Charlie? Keep the lines of communication open.

43
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Questions?

Email me if you would like a copy of the slides!

Melissa M. Carleton, Esq.
Licensed in Ohio and Florida
mcarleton@bricker.com
Twitter: @MCHigherEd
@BrickerHigherEd

Bricker&Eckler

ATTORNEYS AT LAW
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